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A history of Botswana through case law

Bojosi Ot/hogUe
Department of Law
University of Botswana

He never taught me; but has taught most of my friends and my wife. Many of them are
now in academics or teachers. The one thing they all talk about is that famous
tremendous voice. I have heard it too, in committee meetings and offices. The first time I
met Prof. Leonard Ngcongco was in 1982. I was a student representative in the then joint
Senate of the University of Botswana and Swaziland. A few months later I joined the
University as a staff development fellow and had to face him as acting Deputy Vice-
Chancellor and responsible for staff development fellows. I, for the first time, came face
to face with the famed tremendous voice.

Introduction
This paper deals with administration of justice in Bechuanaland during the colonial
period. It argues that legal developments and the administration of justice in
Bechuanaland reflected the official British policy at different periods in the governing of
the territory of Bechuanaland. They were influenced by the changes in the official
attitudes towards the country. It is argued further in this paper that for the eighty years
Britain ruled Bechuanaland, decisions of cases coming before the courts seemed to
change with the official policy. Cases were sometimes used to establish policy in the
country. To illustrate these points, the paper looks at the history of Bechuanaland through
the cases. Instances have been drawn from constitutional, criminal law cases and other
facets of the administration of justice including the sentencing policy. The paper
concludes by examining the factors that influenced British policy in Bechuanaland.

Constutional Cases
Colonial courts in Constitutional cases tended to favour the administration at the expense
of individual freedoms. They were prepared to err in favour of the executive rather than
individuals rights. Where individual rights clashed with administrative convenience the
latter always prevailed. To demonstrate this two cases will be examined, in order to show
how individual rights were pitched against both administrative convenience and
constitutional considerations.

The first case arose in 1906 and dealt with the writ of habeas corpus, i.e. the
production before the court of an unlawfully detained person; the second in the late] 920s
had to determine the limits of chiefs powers.

Habeas Corpus: tile King v. tile Earl of Crewe: Ex Parte Sekgomel
The applicant, Sekgom~ Letsholathebe, was for a number of years prior to 1906, a regent
of the Batawana ethnIC group during the minority of his nephew Mathiba. He was
arreste? ~t Palapye and detained at Gaberones (now Gaborone) by the Resid~nt
CommiSSIOner.Sekgome was arrested under a bill of attainer enacted by a ProclamatIOn
of December 5, .1906. Sekgo.me applied for a writ of habeas corpus in the courts in
England ..The po lOtof contentlO? was whether a writ of habeas corpus could issue out of
England mto any colony or foreign dominion of the Crown where there were established
courts in the colony which were competent to grant the same. After accepting that a
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protectorate was not the Crown's dominion but a foreign country the Court proceeded on
the assumption that it had jurisdiction to hear the matter.2 Secondly the judges assumed
that there was a competent court to apply to in Bechuanaland.3

Having assumed jurisdiction, the Court stated that Habeas Corpus in England was a
matter of statute-the Habeas Corpus Act I862-and without validating legislation did
not apply to a foreign country.4 They also considered that one of the factors for successful
application for habeas corpus was not fulfilled, that the writ must have been issued
against the person who had the body of the gaoled person. In this particular case the writ
was not against the Resident Commissioner nor the gaolers of Sekgome, but the secretary
of state responsible for the Colonies.5 In respect of a special Proclamation authorising the
detention of any person the Court admitted that the fact that a man could easily be
deprived of the protection of the law was 'an idea not accepted by English lawyers'.
However, they dismissed the application on the basis that the deprivation of liberty was
justified on the grounds of administrative convenience. The court held 'It is made less
difficult if one remembers that the protectorate is over a country in which a few dominant
civilised men [sic] have to control a great multitude of the semi-barbarous'.6

Though conceding the illegality of bills of attainder in general, the court was not
willing to intervene in this particular case because to do so would retard administration in
the protectorate.

The Proclamationof December 5, 1906, is, no doubt, in regard to Sekgome, of a stern and
drastic nature. It is essentiallya "privilegium"-legislation directedagainsta particularperson;
and generally, as I hope and believe, such legislation commends itself as little to British
legislatorsas it did to the legislatorsof ancientRome,in the bestdays of the republic... But we
have not here to considerthe case of a civilisedand orderlyState,such as modern Englandor
the Rome of Cicero's time, but the administrationof a barbarousor, at least, semi-barbarous
community.'ISic].

That the Court placed administrative convenience before individual freedom is
beyond doubt. However, it must be remembered that the Habeas Corpus Act in England
half a century earlier had made an enriching practical contribution towards the protection
against unlawful detention. But it must be noted that the British colonial government and
the courts did not rate the rights of subject peoples as equal to those of metropolitan
citizens. Even more, by the nineteenth century English judges rated property rights
higher than personal ones. Lord Mansfield's celebrated 'Let the black go free' did not
apply to the dependencies nor did the "purity of English air" apply to the applicant in this
case.

The decision in Sekgome's case only told half the story. The Court approached the
case on the basis that there were competent courts in the territory to hear the application.
However, a closer examination of the Proclamation of December 5, 1906 shows that that
was not so. The Proclamation not only authorised the arrest and detention of Sekgome if
the Resident Commissioner thought it necessary in order to maintain public peace and
order, it also provided (i) for the indemnification of the Resident Commissioner in
connection with the detention of Sekgome; (ii) for future detention and deportation of
Sekgome by Order of the High Commissioner and (iii) prohibited any process
questioning the legality of Sekgome's arrest, detention or deportation to have effect in the
Protectorate.8

Effectively the Proclamation had deprived Sekgome of any recourse to the local
courts. Another point to note is that even if he was not deprived of this right to the
courts, the court structure, too, did not afford him any consolation. The only available
court would have been the Resident Commissioner's Court. It would have been foolish to
expect the Resident Commissioner's Court, presided over by the Resident Commissioner
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himself, to declare his administrative act invalid only because he was sitting in his
judicial capacity.

Sekgome had in fact before resorting to the English Courts tried to seek redress in
local and regional courts in the Cape Colony.9 His application was dismissed on a claim
of no jurisdiction. Since the case was instituted in British Bechuanaland court the court
disclaimed jurisdiction on the grounds that Sekgome was arrested and detained outside
the court jurisdiction. The court again advised that the case should be instituted in
Bechuanaland with appeal to the High Commissioner and subsequently to the Privy
Council. 10

Whatever, the outcome of the case, it illustrated one important fact. Where individual
freedom conflicted with the interests of the administration, the courts took the side of the
administration.

Tshekedi Khama v. Simon Ratshosall
Simon Ratshosa, grandson of Khama III and Tshekedi's nephew, together with his two
brothers, Johnie and Obeditse, had been at the centre of Bangwato power until Tshekedi
took over as Regent. The latter ousted them from power by appointing new advisers to
their exclusion. Incensed by their elimination from power, the Ratshosas refused to
attend a Kgotla meeting to which they were summoned by Tshekedi. Forcibly brought
before the Kgotla to account for their failure to attend the meeting, Tshekedi sentence
was corporal punishment. Simon and Obeditse escaped, got their guns and attempted to
assassinate Tshekedi.I2 They were convicted and jailed for attempted murder, their
property destroyed by the Chiefs regiment, and on their release from jail exiled by the
British. The Ratshosa brothers sued Tshekedi for compensation for the burning of their
houses and the destruction of their property.I3 The Resident Magistrate dismissed their
claim, but on appeal the Special Court upheld it.I4 Tshekedi appealed against the
decision of the Special Court to the Judicial Committee of the Privy Council and won.

The case raises interesting points especially the view of the High Commissioner and
the approach of the Privy Council. It must be noted that Tshekedi appealed against the
sound advise of the High Commissioner, the Earl of Athlone, who thought that the cost of
appeal to the Privy Council would be heavy and even if Tshekedi were to win, the costs
would be borne by the Bangwato since Ratshosas did not have the funds nor resources to
pay them. ISWhat the administration failed to understand was this: The case was more
than a simply legal dispute. Tshekedi saw it as more than that. It was as much political as
it was legal. It was vital for his rule that the judgment be set aside, for how could he
function as chief if dissident subjects, whose property had been destroyed according to
custom, could then sue him successfully in another court running side by side with his? It
was to Tshekedi a defence of a constitutional right.

These were the points which were missed by both the Magistrate and Special Court in
assuming jurisdiction in the case. It must be recalled that the various Orders in Council
defining Britain's position as a protecting power made it clear that the Chiefs were to be
allowed to continue to administer their internal affairs according to native law and
custom provided they were not openly incompatible with British Justice or ideas of
government. Magistrates were encouraged not to entertain actions where natives only
were involved, and if they did assume jurisdiction they were to follow native laws and
customs concerned unless such customs or laws were conflicting or unproven or
'incompatible with peace, order and good government'. 16 In that event they were to apply
Roman-Dutch law.

The Judicial Committee of the Privy Council proceeded on the assumption that the
burning of the dwellings were in accordance with custom and ordered by the appellant in
his capacity as Chief; thus justified by custom and law. The Judicial Committee held that
the Magistrate was wrong to have assumed jurisdiction. What is surprising is the
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rel~ctance of the Judicial Committee to consider whether such custom, of burning
subjects property, was incompatible with British justice and good government.l? The
judg~ent c?~ld only be explained on pragmatic grounds. The judges knew that in
colomes Bntlsh government and rule could not credibly succeed unless they had the
cooperation of the chiefs. As their Lordships observed 'The British Government has no
armed force in this reserve, and it looks to the Chief to preserve law and order within its
boundaries' .18 The desire for stable governance was to be achieved at the expense of
individuals' interests. What is clear is that the British government were prepared to
protect the chiefs as long as it suited them, otherwise, where it did not, they were always
ready to take up cudgels against them.

Criminal Cases
One of the characteristic features of the administration of justice in Colonial Botswana
was that both the courts and judges were subordinate to the High Commissioner. The
latter appointed and dismissed judges with very little guidance. The judges, too, were his
legal advisers therefore very much accountable to him. The High Commissioner some
times sat as the Court of Appeal over the territory's court. He therefore exercised
tremendous power over the courts. He also had the power to stay proceedings and
commute sentences. 19

In some serious cases the courts lacked discretion in punishment. They could only
impose mandatory maximum punishment with a recommendation to the High
Commissioner. Even then the latter was not obliged to follow their advise. It was not
uncommon for the High Commissioner in such cases to seek advice of people who did
not participate at the triaI.2°

Closely related to the above was that the customary standard of proof in criminal
cases that of proof beyond reasonable doubt, was not strictly adhered to. The judges were
prepared to accept standards that were far less than those commonly demanded in such
cases. The exigencies of the situation-the backwardness of the country and the lack of
facilities for crime detection and investigation-were generally taken to bear on cases. As
one judge observed in one case 'It must be admitted that there is not all the evidence one
could have wished for in a murder case. At the same time if murders are committed on
the very edge of beyond as in this case, it is quite impossible for the court to expect the
same volume and quality of evidence as would be available were the deed committed
somewhere in the bounds of civilisation. Were we to reject the case for the Crown on any
of the grounds advanced by Counsel for the defence, it would be tantamount to
confessing the impossibility of ever really securing justice in the case of crimes
committed so far from the nearest civilised post' 21 But were they really dispensing justice
by lowering the standard of proof in criminal matters?

In other instances, cases were adjourned to allow the prosecution the opportunity of
further investigation. The background (race) of the accused was also an influencing factor
in the determination whether to allow further investigation, sentencing, or determination
of guilt.22

Probably the single factor militating against fair trial was the (in) ability of the
participants to communicate in court. In most cases the accused were illiterate indigenous
people who did not understand the court procedure, let alone the court language. The
Court, judges and prosecutors alike-did not speak the local language. This language
barrier caused a lot of problems in the administration of justice. A judge who did not
understand the language naturally would not be able to grasp the motive and feelings of
the accused as he presented his case.23 The judicial officer is obliged to assess the
question of credibility, demeanour and reliability of witnesses and accused persons. The
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assessment of demean our in these situations is of course more of a guess than an accurate
assessment of what is, without any language difficulty, a matter of great complexity.

Besides, as a commentator has observed the natives have ways of setting up their
cases which 'naturally leaves the magistrate in perplexity and guess work on native law
and custom of which they have never had an opportunity to study'.24

The solution was provided by the use of interpreters. Even then for one to be an
effective interpreter one needs to acquire a mastery of the knowledge of the language and
its culture. It must also be borne in mind that an interpreter is only a conduit between the
speaker and the other party. As such the story loses its timbre and emphasis in the
process.

It is significant to note that interpreters were not appointed on a full time basis. They
were appointed ad hoc, as cases arose. Ad hoc appointments of interpreters undermined
even the well-intentioned purpose, for such people would not usually be familiar with
technical court language or even possess fluency in the accused's language.25

Divergence of Values
Another issue to be addressed is the applicable moral values in a case before the court.
Britain ran a parallel rule in Botswana-with customary and Roman-Dutch law operating
side by side.26 Each legal system embodied its own values. What values therefore were
applied in criminal cases for example where the presiding judge was foreign and the
accused an indigenous inhabitant? The question is not easy to answer one way or the
other. A perusal of court records indicate that opposing values competed for recognition
throughout the colonial period. In most instances the values that applied tended to reflect
the official policy of the administration. During the early stages when the administration
was not yet committed to any overt rule local values-customs, culture and traditional
norms-were taken into account in resolving cases, even if only as a mitigating factor. As
the British policy towards the country changed, so too, did the operating values change.
The following cases will illustrate the point.

Four cases will be considered-two taken from the period between 1900 and 1930
and the other two after the 1930s. They were all murder cases.

In Rex v. Banyatsan and Chelelo27 the accused were charged with the murder of
newly born twins. The accused Chelelo was found guilty of murder and sentenced to
death, and the second accused, Banyatsan, the daughter of the first accused, was found
not guilty and acquitted.28As noted above, the death penalty was mandatory for murder.
In his report to the High Commissioner, the President of Combined Court, recommended
mercy. He took into account that the accused in committing the offence was merely
following an old custom well recognised amongst the people of killing twins at birth.
'The customs of destroying twins', the President wrote 'which was formerly universal
among the Bantu, took its rise, I believe in ancient times when all small communities
were generally at war with each other, and it was found impossible for the mother to
carry two children on her back, when the community to which she belonged was in
flight'. The custom was practised by women only and men did not take part in it. The
Court 'therefore desire most strongly to recommend the prisoner to mercy and suggest to
Your Royal Highness [the High Commissioner] that a sentence of five years
imprisonment with hard labour would both meet the ends of substantial justice and act as
a deterrent as well'.29

In the next case of Rex v. Case alias Saul and Ors30 tried for murdering a newly born
baby, the accused were found guilty and sentenced to death. In recommending them for
mercy the President emphasised the influence of their custom,31 their mode of life and the
difficulty of keeping them alive in prison.32 The High Commissioner commuted the
sentence to five years and ordered their immediate release.
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These cases stand in stark contrast to those arising after the 1930s. The facts are
almost identical but the recommendations differ in many respects.

In Rex v. Kx"!anka,33 the accused, stole and killed a goat which was being herded by
the deceased, a httle boy of about ten years of age and then murdered the boy in order to
prevent him from reporting the theft. The accused subsequently confessed. On the basis
of the confession the accused was convicted and sentenced to death. The Chief Justice,
having found no extenuating circumstances, was unable to suggest any reason why the
sentences of death should not be carried out.

The High Commissioner, Sir Evelyn Baring, was reluctant to confirm the sentence,
and therefore sought the advice of Lt. Colonel Forsyth Thompson because of 'his
experience in these matters'.34 The advice sought was whether the accused was indeed a
Mosarwa or a nomad or just a half caste who passed by the name of Mosarwa with
similar lifestyle and outlook. Forsyth Thompson confirmed that the accused was a
Mosarwa but recommended no mercy.35 The overriding factor was deterrence and to
instil respect of the law in the minds of the Basarwa community. 'The hanging of this
man,' Forsyth Thompson advised, 'will demonstrate our determination to protect human
life. Commutation would not do so in the minds of the other Bushmen, and I would
therefore offer the advice that the sentence of death be confirmed'.36

Forsyth Thompson might have been experienced 'in these matters' but he certainly
was not qualified to pronounce on the issue. He neither attended the trial nor read the
record of the proceedings. Further he seemed to have taken into account activities which
had no bearing in the caseY The decision whether or not to confirm the sentence should
have been limited to the facts of the case.

Rex v. Xaishe Tsaa38 was another case of what appeared to be a motiveless murder.
The only eye witness was a ten year old boy who was with the accused. The deceased
having been wounded with a poisoned arrow was left in the veld to die. The accused was
convicted of murder and sentenced to death. The Chief Justice found no extenuating
circumstances and the accused was executed. In mitigation the accused showed a
remarkable failure to comprehend the proceedings. He admitted the killing but could not
understand why 'the white people' were involved at all. In his view, the accused felt it
was wrong and against their custom that the deceased's relatives had reported the matter
to the police. 'The matter' he said 'ought to have been settled by the Bushmen themselves;
it should not have come before the white people. If this case could be referred to the
Bushmen to settle it, according to their custom, there would be a fight between the
relatives of the deceased and myself, and the result would depend on who killed the other
first.'39

These cases indicate a disparity and a complete divergence in the values of the people
on both sides of the court. Of course, such murders could not be tolerated merely
because there existed a diversity of values. The courts had a duty to administer justice
therefore were 'not prepared to allow that sort of thing even though they may think there
is some tribal custom permitting' it.4oBut should it not have been taken into account as a
mitigating factor? The cases indicated the necessity of not separating law from the social
system in which it operated. If the law was to be effective among the Basarwa (Bushmen)
then it had to reflect their social organisation. Basarwa were strictly egalitarian
communities organised in independent family units. Land was held in common by the
local group, but each family occupied the amount of land necessary to produce its own
subsistence.41 The division of labour by gender served family needs, while family
relations were the principal relations of production in society. This structural pattern
precluded the development of any form of authority. The only officers were those of band
leaders and doctors. The former was a patriarch rather than a chief and due to the absence
of an economic surplus he had no political power. The prevailing moral principles of
general reciprocity and of sharing everything among the members of the group were the
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antithesis of law as a social institution. Accordingly, his society possessed no judicial
institutions nor had they any notion of similar mechanisms. There were naturally no
enforcement agencies among them. Each man could pursue his private justice.

These cases were not isolated instances. That a traditional belief or custom was not
an extenuating circumstances is well illustrated by cases of witchcraft and ritual (muti)
murders in the period 1930s to 1940s.42,43 The approach reflected the thinking of the
time.

Sentencing Patterns
Sentencing in Bechuanaland courts seemed to have been greatly influenced by the
general colonial policy. Whether an accused person would get a suspended sentence, fine,
custodial sentence or otherwise depended upon the prevailing government policy and also
of the accused's race. We shall limit our discussion to sentences of hard labour, custodial
and indeterminate sentences.

Hard Labour
Hard labour was common for most accused sentenced to custody. It accompanied a
variety of offences-murder to theft-and was compulsory for most convicts. The
official line was for the convicts to be employed on public works. However, the official
opinion was not always positive. As one District Commissioner indicated 'Prisoners are
often employed on public roads and other unproductive tasks'.44 Since the majority of
those sent to prison were Africans, hard labour became predominantly a preserve of the
Africans.45Hard labour, therefore, did not only serve as punishment but also helped keep
to the minimum administrative expenditure on public works. The courts stopped ordering
hard labour as a part of the sentence during the 1950s and even then the administration
proposed that prison-diet be decreased since the prisoners were no longer doing anything
meaningfu1.46After all, why should the administration in punishing the convicts actually
spend more in supplying their wants?

Custodial Sentence
Imprisonment is one of those typical western concepts introduced in Africa during the
colonial era,47 The deprivation of liberty as a form of punishment apparently never
occurred before. But exactly when the first prison was built in the Protectorate is not
c1ear.48Seven years after the establishment of the Protectorate the administrators
considered a lock up at Gaberones. In 1893 official correspondence indicates the desire to
remove two long sentence prisoners to South African prisons.49 What is clear, though, is
that by 1906 a lock up was already in existence. 50

O~ly.in 1930s !s t.herecl~ar evidence of any official prison structures. These were run
by DistrIct CommiSSiOners10 addition to their other duties including magistracy. By the
end of the 1930s almost every reserve had a lock-up of one sort or the other.

Even then t~ere was no clear official policy on the role of these prisons or for that
matter o~ their ~ffec~ on the local population. They had very faint ide:a on the
~epercussiO~S of Impnso~ment on the indigenous population. Some officers saw the
effect as senously marked 51on the locals whereas others thought that prison life was too
easy for the African.52

What is clear is that by the end of the Second World War an official policy was
?lrea?y settled: 'Natives do not regard imprisonment as a disgrace, nor is a short term .of
Impnsonment a deterrent so that little is gained by such a punishment while familiarIty
breeds contempt'.53 It has become judicial policy to imprison natives in situations where
others got away wit~ a fine.54Various reasons could be given for this. Prison con~itions
and treatment of pnsoners were generally poor. Secondly, prison diet was senously
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inadequate and disgraceful. To keep a European prisoner would be expensive therefore
budget~ry considerations militated against it. All these factors would generally be known
to the Judges, who, after all, were legal advisers to the High Commissioner, thus at the
centre of policy making.

It must, however, be stressed that some judges still argued that first offenders should
be kept outside as much as possible and prison be resorted to at very last. It was also
apparent that the majority of prisoners were defaulters on revenue laws. It made no sense
sending them to prison, at governmental expense, nor in imposing stiffer fines. 55

Conclusion: Changing Policies
The fusion of the judiciary and the executive, throughout the entire colonial period save
the last few years, had an impact on the administration of justice as a whole. The
administration of justice, criminal trials, civil cases etc. tended to reflect the general
policy of the administration at a given period. The changes we saw above on the disposal
of cases could only be rationally explained on these grounds. Briefly, British colonial
policy went through at least three phases.

The first phase was that of co-operation and dual rule. When Batswana sought
protection from Britain the latter was committed to the maintenance of the traditional
status quo. As long as there was no external threat Batswana would be allowed to
continue to rule themselves without any interference. Besides the chiefs requesting
protection, they did not ask for any abridgement of their traditional authority. The idea
was protection from external threat, but for the chiefs to retain their traditional authority
and institutions. S6There was also a desire by the colonial authorities to lead their wards
towards European values and civilisation. It was to be achieved through co-operation
with the traditional authorities. Thus parallel rule sufficed for this purpose. This explains
why the early courts were more accommodative to diverging values and customs rather
than trying to stamp them out rigorously. To some extent this policy succeeded, for there
were few areas of conflict between the two systems. This phase characterises the period
1885 to mid-1915.57

The second phase was influenced more by external events than internal relations
between the protector and the protected. It covers the period between the First World War
and the early 1930s. British colonial policy was criticised for neglecting the protectorates
and there was also pressure from South Africa for the transfer of the protectorates. S8The
main influencing factor, however, was the League of Nations. The international
community was pressurising colonial administrations to participate fully in the
development of their outposts. The new policy, that of trusteeship, was now evolving
whereby the people of the colonies would be prepared towards ultimate self-rule. It
included the idea that there was a 'need to facilitate the transition of the subject people to
a high state of improvement' based specifically on European values.

For British possessions the policy was formulated by that doyen of all colonial
administrators, Lord Lugard. S9The policy envisaged the bequest of European values to
the native population.

Trusteeship 'implies the right, if not necessarily the ability, of the inferior race to
advancement towards the position of the superior and the obligation on the part of his
governors to secure to him the means of such advancement'.6o

The agents of this policy were the colonial administrators, Britain's men on the spot.
They were to implement the policy at all costs and without any compromise. Co-
operation with the natives was relegated to the background.

The end result was that the meaning of 'protection' was either hardly considered or
deliberately overlooked. Besides the British had long set the stage for this flexibility in
determining the extent of their authority in the Order in Council of 1891.61 That the
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Chiefs would oppose it was not in doubt, they had always objected to any encroachment
into their traditional authority.62 .

It is within this context that one would understand decisions in cases such as Tshekedl
Khama v. High Commissioner.63 It explains the reason for the administration going ahead
with the enactment of Native Proclamations even against concerted objections and
protests from the chiefs. The protectors saw it as a~ opp0:tunity. to .adva~ce t~~
community whereas the chiefs saw it as an encroachment mto theIr constItutIOnal ngh.t~.
The only way the administration would succeed was to 'ride roughshod' over opposItIOn
from whatever quarter it came.65

The final phase of the policy could briefly be defined as incorporation and
paternalism. The first aspect of incorporation dates back to the early day.s ?f pr?tection.
Originally Britain was not interested in establishing any kind of admmlstratlOn. :rhe
Protectorate was proclaimed as an insurance against others getting there first, certamly
not as a region to be exploited or expanded. Apart from keeping the passage way open
and protecting the chiefs against foreign powers, the rest was to be left to the chiefs to
look after themselves. The existence of powerful chiefs and a strong framework of tribal
government seemed to make this entirely possible.66

Unfortunately, as soon as Britain assumed protection over Bechuanaland events
changed in the international sphere. The Berlin Conference of 1885 obligated the colonial
powers to ensure the establishment of authority in the regions occupied by them. The
predominant motive was the protection of existing rights and freedom of trade and transit
with one another in those areas.67 The General Act of the Brussels Conference of 1890
also encouraged the idea of European administrative activity in Africa especially to
counter the slave trade and to open up Africa to legitimate commerce. Britain was
initially not keen to use the wider power bestowed on her but only keen to keep them in
reserve as a last resort. If, however, she was to fulfil her obligation to other protecting
powers, Britain needed a change in policy. It could no longer use its "hands off policy"
but rather change to construct a definite and substantial administrative and judicial bases.
The change of policy meant that Britain now claimed the right to assert sovereignty in a
protectorate. The earlier notion of very limited responsibility consequent upon a lack of
sovereignty was being undermined. (It was also equally important that this change of
policy was not communicated to the chiefs). This is the only ground on which one can
reconcile such cases as Sekgome and Tshekedi in 1910 and 1936 respectively.

However, by the end of the South Africa War, Britain's official policy was changing
and in favour not only of tight control but clearly in favour of the transfer of the territory
to South Africa. It did not see any reason why this would not happen in due course. The
stage had been set by the introduction of the Roman-Dutch law rather than English law.
Hence the introduction of Section 105 into the South Africa Act in 1910, which provided
for a possible incorporation of Bechuanaland into South Africa.

Incorporation was delayed until the 1930s. It could not be achieved until the
inhabitants were ready for it. It was, therefore, for the colonial administration to take
steps to prepare the inhabitants. The traditional institutions too had to be transformed if
the policy was to succeed. The policy envisaged two stages. '

First the territory had to be transformed economically to make it attractive to South
Africa and acclimatize the people to the impending social upheavals likely to be brought
about by new economic activities. The administration in that event decided to open up the
cou~try to. mining and ~rospecting. It was to be a tough struggle between the
admmlstratlOn and local chIefs, especially Tshekedi. 68

The second st~ge was to.curtail the.powers of the chiefs. The policy of incorporation
coul~ not ~e achIeved whIlst the chIefs remained with such enormous powers. The
offiCial pohcy was that these unchecked powers were detrimental to the interests of
majority of indigenous people.69 The administration, therefore, saw it as part of their
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mission to protect tribesmen from what seemed to them the authoritarian and arbitrary
rule of the chiefs. The operation of traditional institutions was measured by the standards
of the administrators home culture. They were therefore anxious to make adjustment in
tribal decision-making process. The policy was accompanied by a contempt for
traditional leaders.

The chiefs were denounced as backward, lazy, incompetent and many were thought to
be just drunkards and corrupt. 70

The tragedy, however, lay in that the administration failed to understand that without
the confidence and cooperation between the government and the governed changes could
not come through. What was needed was mutual understanding and patient consultation
between the parties. Instead, the Resident Commissioner tried to impose on chiefs and
people what he believed to be good for them. His paternalistic attitude undermined the
official policy and thus failed.

The timing, too, was bad. By 1934 Hetzog had made his most forcible demand for the
incorporation of the High Commission Territories into South Africa. The people were
hypersensitive about inroads into their security and status and every administrative
endeavour, however well intended, was suspect.71

It is these changes in policy which informed the administration of justice in Botswana
during this period. Judges, as legal advisers to the High Commission were invariably
privy to them. That these policies made their way into judicial decisions is not surprising.
Executive convenience had undermined judicial autonomy and independence, and shaped
the legal history of Bechuanaland.
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