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Abstract

The legal rights of women to inherit and own property, independent of husbands or
male guardians, were first established a century ago among the BaNgwato by
Khama's Law. It applied to royal women but afterwards spread to commoners and
other parts of Botswana. However, after a series of property disputes raised by
defiant women in colonial courts in the 1920s, these advances were reversed.
“Traditional” laws and customs expunging such rights were imposed by the colonial
authorities on the reactionary advice of Western-educated men such as Tshekedi
Khama, and were codified in Isaac Schapera’s Handbook of Tswana Law and
Custom (1938). Women's property rights in customary law and their access to
colonial courts were not fully restored until the 1950s, by a combination of new
colonial legislation and female activism.

Introduction

In modern Botswana the right of women to own property is fully recognized
in both government and traditional courts. The modern legal code, drawn
primarily from Roman-Dutch law, guarantees women's individual ownership
of property and, for instance, allows wives to inherit their husband's estate.
Generally speaking, women receive equal shares of family property arising
from inheritance and divorce cases. Traditional law is less generous to them,
but nevertheless ensures that women have full control over their own
property, and that they have the right to some share of their spouse's or
parent(s)’ estate.

Such laws reflect the current situation, in which women's ownership of
cattle, urban property, money, cars, and the like, as well as their control of
"communal" assets in rural areas, are both ubiquitous and unremarkaple. In
fact, the picture usually given by elderly informants in rural areas is that
Tswana women have traditionally always had this right:

According to our tradition and custom the son gets a bigger share in his father's
estate... than the daughter.! )
Estate of the Deceased?—the son gets the upper share and the daughter gets less.
Estate of the Deceased?—the large share went to the son and the daughter got less
compared to the brother.?

Such folk explanations are true enough on one level. In an idealized
situation with a functioning married household with a number of children, the
eldest son would receive the majority share of the father's estate once his
mother died or allowed him to have it. Given that the majority of households
are matrifilial today, though, most assets are actually passed down through
the mother to the most dependable of her children.
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But the striking feature of this folk explanation of custom is how easily it
accepts the woman's right to inherit or to control property. The daughter
must get a share—no ifs, ands, or buts.

What 1 want to explore in this paper is the way in which women gained
this right to property, because at the turn of this century Tswana women had
no right to own anything beyond their personal effects. Nor did they own
much beyond that. At the turn of the century, though, a Christian chief,
Khama, gave the women in his reserve the right to inherit—and thus by
implication the right to control property independent of their husbands or
guardians. But only during the 1950s, after a series of bitter court cases
involving a host of defiant, but unconnected, women, was this right actually
realized. In the interim, Khama's Law spread slowly and was accepted across
the rest of Botswana, but was also attacked and repressed for some time by
conservative men—most notably Khama's own son, the influential Tshekedi
Khama. This is a story which has never been toid before.

Women and property in precolonial times

At the turn of the twentieth century, when the issue of women's rights to
property first emerged as an issue, it was commonly noted that "according to
the Ancient Native Custom and law a woman cannot inherit a father,
brother's, or even a husband's property."* Hence, as the missionary W.C.
Willoughby found when he investigated the matter in the 1890s, a woman
"has no... rights in the property of her husband, and is dependent upon his
§er11er?§ity. A widow does not inherit, but is equally dependent on her son's

oles.”

Such statements as these indicate that precolonial Tswana women had
rights roughly equivalent to women elsewhere in southern Africa. That is,
they were considered to be jural minors under the control of either their
fathers, their husbands, or, if widowed, under either their eldest son or the
brother of their husband. As Schapera noted in 1938, "Women are on the
whole regarded as socially inferior to men, and in Tswana law are always
treated as minors."¢

Accc_)rding to Schapera, custom allowed for women to own only a few
categories of property. These consisted mainly of personal belongings and
domestic utensils and smallstock, including fow] and pigs. In addition, married
women were to be allotted a field for their use by their husbands, and they
had absolute control over the produce of this field and its proceeds.” Such
custom meant.that women had few rights in the all-important category of
cattle ownership—the main form of wealth, Women could not inherit cattle,
but could only receive presents of cattle from men, but had to pass them on
to their qldest son. Nor did they have complete control over animals they
ownefi, since men had to herd them. As a result, women had to seek
permission if they wished to dispose of their cattle.3
. Ir? theory then, Tswana custom prevented women from owning any
s;gmf"lcant property, and made them dependent on men. How did this
situation actually work out in practice? This is a crucial issue since women in
many agrarian societies have often had de Jacto control over a lot of
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property, despite the fact that they remained jural minors as Tswana women
were.’

The precolonial documentary record reveals few indications of women
owning anything, and indicates that in practice men controlled all the main
assets. Looking at the key form of property—cattle—there are practically
no specific references to any individual woman owning any, or indeed, no
generalised references. Nor have I come across any relevant family
traditions.!® Widows left without sons had their cattle controlled in trust by
the men of their village until their daughters had a son.!' Meanwhile, there
are a host of indications of women's lack of cattle or any other property.
Margaret Kinsman and John Iliffe have described the fate of widows and
barren and deserted wives in Tswana society, as well as other categories of
women who fell outside of family structures. Needless to say, all such women
were practically destitute.!2 A specific case of inheritance from the 1870s
shows that an Ngwato headman's cattle herd was divided between the eldest
sons of his three widows, with none of the daughters or widows receiving
anything.!3

Hence, an argument of silence shows that Tswana women of all classes did
not own property beyond their personal effects, a little livestock, and the
grain that they produced on fields allotted by men for their use. I know of
only one 19th century reference to a female cattleowner, who was in fact the
widow of the Bakololo king Sekeletu who had fled to Ngamiland with her own
distinctive cattle herd.!4 Available records suggest that men of subjugated
groups such as the Bushmen owned more cattle than the women of their
masters.

What I want to suggest next, though, is that in the later stages of the
nineteenth century, women belonging to senior-ranking or otherwise
wealthier families, saw an improvement in status as these families became
increasingly monogamous and integrated into regional trade. On the one
hand the rapid growth in slavery after 1850 meant that the labour of wives
and children became less important. Additionally, involvement in the
hunting and transport trades meant that households increasingly sought to
earn cash. Large multi-house families based on the control of numerous wives
and sons fell away, and were replaced by monogamous ones. Christianity
spread rapidly among the various elites in the late nineteenth century only
further sped up this process.'S As a result the status of wives and their
daughters increased within these senior-ranking families.

Slavery was closely tied to the improvement in status of women in
families who owned such human property. Crucially, it freed these women
from manual labour, and turned them into supervisors of agricuitural and
domestic workers. Consider the following description of the Ngwaketse
Chief's wife and daughters in 1892:

We passed with interest an idle afternoon therein, watching with interest the. women
of [Bathoen's] household, lying on rugs before the palace, and teaching the children to
dance to the sound of their weird music, and making the air ring with their merry
laughter. In one corner Batuen's slaves were busy filling up his granaries with maize
just harvested.!6
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Such women supervised male and female slaves in both agricultural and
domestic work, and as a result it is not surprising that women actually became
owners of people sooner than they became owners of cattle. Slaves became
seen as necessary property for senior-ranking women to have within their
own sphere. The veteran missionary J.T. Brown summed up the logical
extension of this development in 1925:

The law of serfdom was that the children of a female serf were the serfs of her master
or mistress, and when a freeborn daughter left her home on marriage, one or more of
the domestic serfs of the family would sometimes be sent to her to become the
handmaids of the new home.!”

Hence it is not uncommon to find in the colonial records and in family
histories instances of specific women as owners of slaves. A case in point
case was when a preacher's son impregnated a slave belonging to such a
woman owner. In the words of her Chief, complaining about the issue: "His
son destroyed a young woman belonging to the wife of Rregoka and he judged
her."'8 The issue of ownership is unmistakable here. Consider the following
court testimony by two senior-ranking women in 1926:

Ba{;oni: I treat the'Masarwa servants of mine like a mother....My servants were
claimed by Tshekedi... I refuse to give up my Masarwa girls to the Chief.

Oratile: 1 had been given three Masarwa girls by my father. One was about three

year]sgold when [ got her. The second one was mine because her mother was given to
me,

Khama's Law and the inheritance of cattle

With women of the élites gaining improved status and also gaining control
over human property, it is not surprising that in the late 1890s they received
the right to inherit cattle from their fathers. The architect of this law was
Khama 1II, the fervently Christian Chief of the Ngwato, whose reformist
laws were often used as precedents by other chiefs in the Protectorate.
During the first two decades of the century, Khama's Law came into use in
parts of the Protectorate, and also began to affect the distribution of
property.

Before explaining exactly how Khama's Law can be detailed, some
remarks must be made concerning the evolving nature of property in general.
First, it has to be noted that traditionally Tswana societies restricted the
ability of all people to own cattle. In many cases, a significant share of the
cattle in the society were descended from animals loaned out by the Chief,
and hence gave the Chief the right to call in animals and to regulate the
herding strategies of .most of his subjects. In the Ngwato chiefdom, at least,
this was the case until the 1870s, when Khama III renounced his right to all
these cattle, }ellmg all cattle owners "from now on the cattle which are in
your possession are your own to do what you like with"20 In addition, it
should be noted that in the 1880s and 1890s Khama began to pay his own
slaves and to allow them ownership over the animals they had herded for



him, though it is unclear how often others followed his example. Hence,
property was being liberalised.

Finally, it should be noted that some men, out of personal preference,
wished that their wives and daughters should inherit their estates. During the
precolonial era wives of leading men often had dairy (and other) cattle set
aside for their personal use, but such animals always were inherited by their
sons.?! Clearly, many men wished to give these cattle to their wives outright.
For instance, the missionary W.C. Willoughby's former wagon driver and
guide, Bobebotsile, said the following on his deathbed:

He told me of the stock he has, and of his wish that it should all go to his wife when
he has gone'... He said the Becwana are like wild dogs; when a person died
everybody tried to seize what they could of the stock and left the widow with
nothing... He was very anxious that the wife (sic) had been good to him all these
years should have what property he left.22

What then was Khama's Law, and when was it passed? It seems clear that
the law itself was decreed roughly at the turn of the century in Khama's
kgotla. There is no contemporary description of the law, by either Khama or
colonial officials. It was described in various ways:

Khama's laws are well known,; a girl has rights to her father's property such as a boy
has to it... There is not a Monwato who could dispute the law because we have all
shared accordingly, not only with our father's children of tender years but with our
sisters.23

Khama regarded a woman as a person and that she was entitled to the Estate of her
husband. If there were only daughters the Estate would be divided between the

mother and the daughters and the offspring.**

These descriptions are not entirely accurate, in that they overstate the
amount of cattle women inherited, though they correctly indicate the way in
which the law ameliorated women's positions as jural minors. Khama's own
former "Chief Messenger" is nearer the truth, when he stated that after
Khama's Law the eldest son still "received a major portion" of the estate,
while younger brothers and the sisters received equivalent smaller shares.?s
This is more likely to have been the case, and equates with the situation
Schapera found in the 1930s, with the testimony of modern informants as
seen in my introduction, and with laws adopted by other Tswana chiefdoms
following the lead of Khama.2

Khama's Law, once enacted in the Ngwato Reserve, began to affect
women's status dramatically. First of all, in the context of a society where
polygamy had all but disappeared, family sizes shrank. Hence, there were
fewer children to divide cattle among. Moreover, the smaller numbers of
children born made it much more likely that there were no sons being born,
meaning that widows and their daughters came to control property on their
own,

Second, there is no doubt that other Chiefs of the Protectorate followed
Khama's lead. In Ngamiland, for instance, Mathiba, who Khama had helped
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install in 1906 by a coup, quickly implemented the law in his own territory.?’
The Ngwaketse chief, meanwhile, asked the men at his kgotla to change
inheritance laws in 1913, apparently because more men were dying with no
sons. "I ask you if it is right that female children should not inherit their
father's estate?" he asked. The response: "It is not right that they should lack
consolation for their father's death." The assembly also gave widows the
same right of "consolation", with the kgotla saying, "we mean that they
should be given cattle."?® By the 1930s daughters were being allowed to
inherit in other parts of the Protectorate as well.

The available evidence, which is almost entirely qualitative, shows that
these laws did indeed result in a transfer of property between the sexes.
Hence, a very elderly informant of mine in Ngamiland, born before the turn
of the century, inherited a number of cattle while she was still a teenager—
even though she had many brothers.?® In 1917, in a sensitive case involving
the ascent of a woman regent as leader of a group of exiled Tawana in the
Chobe area, an array of the Protectorate's chiefs backed her right to inherit
cattle over male claimants when the government asked for their advice.3°
Elsewhere, women begin appearing as cattle owners in the records, for
instance applying for permits to move animals across reserve boundaries>!

Thfs does not mean that female inheritance immediately became the
pr.eval'ling norm everywhere, even if it had become an accepted practice.
Civil issues across the Protectorate were commonly dealt with within the
various wards,* although appeals from them could be heard by the Chiefs'
courts. Some wards were enthusiastic about granting women nearly equal
inheritance rights with men, while others retained a more patriarchal
charact_er. Yet others had no definite standards, and simply judged each case
depending on the wishes of the family involved.33 However the rules varied,
women gained possession of more and more cattle. By the late 1920s the
?Igwato royal Johnny Ratshosa was noting that in Serowe women had

hundreds of cattle owned by themselves left to them by their fathers. Others

ha\{e taken their cattle with them to their husbands, others though married
their cattle are still remained [sic] with their parents... Hundreds of wealthy
women are in Serowe inheriting their father's cattle."34

Customary law, then, came to grant many women the right to own all
forms of property and to inherit part of their families' wealth in the first
decade_s of the century. An indication of the acceptance of this norm can be
If;)und in a}u compl;ung by Chief Mathibg of the Tawana, about the practices of

erero refugees in his reserve. Referring to the patriarchal behaviour of these
newly-arrived Slﬂ?_]CCtS of his, Mathiba was horrified by the fact Herero
Worlner‘l were denied any inheritance rights by their fathers, brothers, and
?::hees‘lax;lr‘:z ff}{lir;:; i}l:vg customs which are contrary to ours and contrary
mnd... There is no provision made in the Herero laws

to protect those who have no power. [Isi ;
, [s
possess."3s p [sic] from them is taken what they

Colonial law and women's status
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So far 1 have concentrated on customary law, which continued to dominate
the lives of the vast majority of Africans in the Protectorate. Customary
law, in the first decades of the century, was the driving force in the
improvement of women's status. European common law was also a potential
ameliorating factor, as Martin Chanock has shown in east-central Africa,
because common law marriages theoretically granted women equal status with
men. What [ want to suggest, though, is that common law was much less
consequential before the Second World War than after—because the colonial
authorities refused to allow African women the full benefits of common law
marriage.

Colonial laws as initially framed always had the potential to give women
far more freedom in their marriages, particularly since the authorities in the
Protectorate took time to establish a coherent policy. On European-owned
land outside the jurisdiction of chiefs, there are cases of widows in customary
marriages who took control of their husbands' cattle. Such women had to be
recognised as owners because of grazing fees.’6 With regard to marriage
policy, in 1891-92 the Protectorate government made several proclamations
providing for common law marriages in a way which did not discriminate
between White and Black. As a result, senior-ranking Tswana began to be
married by government officials. Even so, there was no clear idea about what
rights African women had in such marriages, even when married in
"community of property”. When pressed by missionaries for clarification,
the government agreed to sustain the common law rights of Africans in such
marriages, provided that each individual situation did not "lead to
consequences incompatible with peace, order, and good government."37
Hence, the government was unwilling to guarantee any African, male or
female, the right to opt out of customary law. The authorities wanted all
inheritance cases to de decided according to "the Native Law of Succession",
but realised that there was no basis in law for such an arrangement. Hence,
they vacillated.

As a result, women during the early colonial years married in "community
of property" in civil marriages were treated in an ad hoc manner. Khama III
himself, for instance, in 1899 applied for divorce in court against his third
wife Sefakwane on the grounds of adultery, and the court did not deal with
the division of property, leaving it to the customary court. Chief Sekgoma
Letsholathebe, meanwhile, obtained divorce against his wife, Khama's niece
Bitsang, on the same grounds. This time, the court specifically refused to
grant her a share of the property as she was held responsible for the divorce,
and hence did not delegate the matter to customary law.’ In the same
manner, government authorities were unwilling to allow the widow of Chief
Sebele II the right to inherit significant property as contained in his will,
because the will was "in conflict with native laws and customs.” However, the
authorities' legal advisors encouraged the government to recogise the will
because the law recognised common law unions.*

Only in 1917 was a coherent piece of legislation devised, which ratified
the right of Africans to marry according to common law. The law, though,
was conservative, in that African women were given no automatic right to
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their half of the family property or to inherit their husbands' estates: "The
property of the spouses...may be disposed of, and, unless disposed of by W}ll,
shall devolve according to native law and custom." Written ante-nuptl.al
agreements were also to be recognised.®* This law was amended slightly in
1927, to gave magistrates the authority to deal with estates and divorces of
common law couples, provided that the spouses lived in an untraditional
manner. The effect of such laws was to ensure that only wives of literate
men who used lawyers could expect to fall outside custom. Nca Montsioa of
Lobatse, for example, made his wife "the sole and universal heir of the whole
of my estate and effects," and renounced "as far as possible the Native law
and custom of my tribe or the effect of the same is so far as the disposition
of my property after my death is concerned."*!

Hence, colonial authorities were ultimately unwilling to ensure Tswana
women access to common law, except in a few instances. Because customary
law was granting women greater access to property and recognising them as
adults, the government's inconsistency did not provoke any public reaction
from Batswana women, as far as I can tell. But in the late 1920s and early
1930s, when a male backlash began to reassert patriarchal property laws in
customary courts, the scene was set for women's protests.

Tshekedi Khama, the Ratshosas, and Khama's Law

Ironically, the man who sought to reverse Khama's Law was his own son,
Tshekedi, the Bangwato Regent from 1925-1950.42 By far the most
influential, intelligent, and hardworking man in the Protectorate, Tshekedi
was able to set back women's access to property for a generation, and to stall
an evolution that had begun in his father's time. The primary reason behind
his actions was not ideological, as far as I can tell, because Tshekedi at times
supported women's inheritance rights. Rather, it was Tshekedi's desire to
destroy the integrity and wealth of his enemies, at any cost, which was his
primary motive. If women were allowed to own property legitimately, then
only the assets of the men who opposed him could be attacked—whereas
Tshekedi was always determined to take his revenge against a male
opponent's entire family,

Tshekedi did not enter the Ngwato regency with any apparent aim of
reversing Khama's Law, but was sucked into the issue by two interrelated
matters—the assassination attempt made against him by the Ratshosa
brothers in 1926, as well as the contested wills of his two predecessors,
Khama III and Sekgoma Khama (1923-5). Needless to say, the issues
involved were Byzantine, and reflected decades-old patterns of intrigue over
the control of the Ngwato chieftaincy. Since Khama's Law and the
liberalization of customs relating to women were the basis of the claims of
the Ratshosa family, then it is hardly surprising that these laws came to be
repudiated.

Some of the key issues involved dated back to the 1890s, when Khama 111
had quarrelled with his oldest son, Sekgoma, prompting the latter to relocate
himself to the desert with his followers. With Sekgoma disavowed, the heir
now became Besi, Khama's oldest daughter and child. If Besi herself was not
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particularly ambitious, she nevertheless became the wife of Ratshosa
Motswetle, Khama's main advisor, cattle manager, and all-purpose hatchet
man. The couple had ten children, including three sons, Johnny, Simon and
Obeditse, who were South African-educated boys with free-spending habits
and a strong feeling of entitlement.

The Ratshosas® lost their heir-apparent role in 1905, when the ageing
Khama had a second son, Tshekedi, by his fourth wife—a commoner called
Semane who was held in utmost contempt by the Ratshosas. At this point,
Ratshosa senior began to build an alliance with the exiled Sekgoma, and
encouraged a rapprochement between him and his father. This strategy paid
good dividends, as Sekgoma returned to his father's fold in 1916 and was
redesignated as the heir to the Ngwato chieftainship. Not too long after that
Sekgoma's only child, his daughter Oratile, was wedded to Simon Ratshosa.
Hence, once again, the Ratshosas' ambitions were being recognised through
the female line. So when Ratshosa senior died in 1917, his life's work seemed
to have been successful.

But just as the claims of Khama's daughter Besi and the Ratshosas had been
stifled by the birth of Tshekedi in 1905, so their new claims through
Sekgoma's daughter Oratile were interrupted in 1921 when the ageing
Sekgoma produced a male heir, Seretse—later the first president of Botswana.
Even so, Johnny and Simon remained critical insiders, with Johnny as long-
standing Tribal Secretary. Following Khama's death in 1923, the brothers
retained their standing under Sekgoma—whose reign was to be very short,
ending in 1925. Soon thereafter, the appointment of the twenty year-old
Tshekedi as the Ngwato regent augured the end of Ratshosa influence.
Tshekedi, who was recalled during what promised to be a brilliant university
spell at Fort Hare, promptly fired the Ratshosas and installed a more
compliant group of advisors around him. Less than a year later, after endless
tension, the Ratshosa brothers tried to assassinate Tshekedi, when he tried to
have them flogged for refusing to turn up for regimental duties on the day of
their sister's wedding. It was from the court cases and law suits resulting from
this act that Tshekedi was to refute Khama's Law.

Before turning to these court battles, there is one more Ratshosa marriage
needing explanation. Following the death of Besi, Ratshosa senior had
married Ntebogang, the sister of the Ngwaketse Chief, Seepapitso—who, we
noted earlier, had adopted Khama's Law in 1914. When Ratshosa died in
1917, Ntebogang returned to the Ngwaketse Reserve with her three
daughters, leaving behind a considerable cattle herd left to her by her husband
according to Khama's Law. These cattle were supervised by her stepson
Johnny, although very inadequately, and the colonial authorities were forced
to keep an eye on them.* Ntebogang, now widowed, was to be suddf:nly
thrust in the spotlight following the assassination of her brother, Seepapitso,
after which her mother Gagoangwe became the regent of the Ngwaketse.
Ntebogang herself was to become regent from 1924-28 on behalf of her
nephew while he finished his schooling at Lovedale. Hence, at the very same
time she was in power in Kanye, her stepsons collided with Tshekedi back in
Serowe,
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In the aftermath of the failed assassination attempt in 1926, Tshekedi
took exacting revenge versus the Ratshosas. First he had their houses burned
down, which was the long-standing Tswana custom used by chiefs against
traitors. Second, he allowed the Protectorate authorities to try the Ratshosas
for attempted murder, and indeed the three were found guilty, imprisoned,
and banished from the reserve. At this point, Tshekedi was still to be drawn
into women's inheritance matters. Continued legal action by his would-be
assassins forced him into a change of heart. The Ratshosas sued Tshekedi for
burning down their houses, and won a judgment against him in the highest
court in the Protectorate. Following this case, Tshekedi was forced to appeal
to the Privy Council in London, where he eventually won his case in 1931
on the grounds that he had the right to govern his reserve in terms of
traditional law.

The intrigues, the attempted assassination, the time-consuming lawsuits,
and the insults and contempt made against Tshekedi by the Ratshosas
eventually led him in the late 1920s to destroy them by whatever means
possible.* Mainly this was done by attacking their extensive cattle holdings,
which were spread out across the eastern section of the Ngwato Reserve. The
Ratshosa herders were threatened, their slave herders were purloined, allowing
cattle the opportunity to stray or be stolen. Meanwhile, Tshekedi oversaw
the liquidation of some Ratshosa debts—which inevitably meant that animals
were sold off at ridiculously low prices. As a result of these actions, some
4,000 Ratshosa cattle were liquidated or lost by the end of 1927.46

In the aftermath of the dissolution of the Ratshosa cattle herds, Ratshosa
women used the Protectorate courts in an attempt to recover property that
had belonged to them as individuals. They claimed to own property as
individuals, and claimed not to be liable for the actions and debts of the three
brothers. To a certain extent, Simon and Johnny Ratshosa were anxious to
assert these claims on their behalf, because it represented an obvious avenue
for them to regain some wealth. But leaving such self-serving motives aside,
the case is interesting because it brought into focus individual property rights
within customary law, in particular whether women's property could be held
separately from that of their fathers, husbands, or family. Whereas Khama's
Law had given women clear rights to own property, it had failed to take
matters further. Hence, by the late 1920s women still could not appear in
traditional courts on their own behalf. Moreover, many aspects of traditional
law, such as treason, made families as a whole liable for transgressions
committed by individual members. So women could own property, but their
ownership rights were far from absolute.

Tshekedi himself benefited enormously from Khama's Law. His mother,
Semane, had been given five cattleposts and £3,000 in 1907 when Khama III
drew up his will. Ultimately, as her oldest son, he would control this large
estate along with considerable other assets laid aside for him at the time. In
addition, Semane's wealth survived the attempts of Sekgoma himself to gain
access to it, since Sekgoma believed that Khama's will was nullified following

his own return as heir in 1916.47 But Tshekedi did not allow his enemies to
benefit in the same way.
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The first Ngwato woman to assert claims over inherited wealth through
the Protectorate authorities had been Mmakgama, one of the sisters of the
late Sekgoma. In the months prior to the attempted assassination, she had
refused to accept a mere £100 from Khama's estate, noting: "some years ago
the late Chief Khama announced to his tribe that he was changing the law of
succession and that in future all children would share alike and that daughters
would no longer left to go hungry."** Mmakgama never received more than
token gifts from Tshekedi, who divided the Ngwato royal cattle between
those set aside for his mother's house, and those he supervised on behalf of
Sekgoma's heir, Seretse.

Claims for cattle on the basis of Khama's law were to continue. The
Ratshosas, once imprisoned, began to invoke the issue. Hence, an anonymous
circular penned by one of them noted that Khama's daughters were being
maltreated by Tshekedi as they "were driven away without having received
anything from the Estate of their Father: it is well known by the
Bamangwato that Sekgoma set something aside for his daughter Oratile...
Khama's laws are well known; a girl has rights to her father's property such as
a boy has to it".# Nor were such matters only discussed anonymously, but
were routinely discussed in correspondence between the Ratshosas and the
Protectorate authorities—as Tshekedi's men kept seizing cattle belonging to
the Ratshosa brothers' wives, sisters, and mother-in-law.3® Despite the record
of the Ratshosas, the colonial authorities initially agreed with them on this
issue, particularly since they knew Tshekedi was destroying the Ratshosa
cattle herds. Hence, late in 1927 the High Commissioner lectured Tshekedi
about the property rights of women married under common law, and told him
that property "must be disposed of according to that law."S! Whatever
actions the government took to protect the property of these women, their
cattle were almost all taken away—except for those of Ntebogang, whom
Tshekedi was working with to oppose new government regulations affecting
the power of Chiefs.

Oratile, Simon Ratshosa's wife, suffered from Tshekedi's actions, and
eventually sued him in a colonial court in 1930.52 Her claims were several.
First, she noted that she had never received her inheritance from her father,
formerly supervised by her brother Chief Sekgoma. And, following the death
of Sekgoma, she had not received her property—which was taken by
Tshekedi. In addition, she claimed that her private property, including about
200 cattle, a wagon, a team of oxen, and four slaves—much of it derived
from wedding presents from her father in 1918—had been taken by Tshekedi
in his persecution of the Ratshosas in 1926-7.53

Oratile's claims were thrown out by the court, largely on the basis that she
lacked written proof for her claims. There cannot be much doubt, though,
that Tshekedi had sequestered her property.** That she failed to receive a
share of the Khama family wealth is also evident. Had the same burden of
evidence been placed on Tshekedi's mother and on Chieftainess Ntebogang,
neither one would ever have inherited the cattle and money left to them by
their husbands.
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Codification of Tswana law and custom

In 1932, a further sequel to this episode arose when a close relative of the
Ratshosas, Mogomotsi, died, leaving no male heirs and an estate of 580
cattle and £364 in cash.>S Because the case eventually required government
intervention to solve, it eventually prompted the government to codify
inheritance laws. In the process, women's inheritance rights were curtailed.
Following the death of Mogomotsi, Tshekedi then personally undertook the
division of the estate, dividing the cattle between Mogomotsi's mother,
Baboni, his wife Pshyee, and daughter Oethile. Baboni was another daughter
of Khama III, thus Tshekedi's own half-sister. He had had expelled from the
reserve in 1926, after she had led a lynch mob accusing Tshekedi's mother of
poisoning Sekgoma. Baboni, as an ally of the Ratshosas, raised a fuss by
claiming all of her son's estate, and followed Oratile's example by appealing
against Tshekedi's division of the estate to a higher, colonial court.

The case of Baboni versus Tshekedi did not revolve around the issue of
whether women could inherit (though Tshekedi noted that there was "no
direct heir"). Rather, it revolved around the Chief's power to divide estates.
The colonial authorities chastised Tshekedi for his authoritarian behaviour in
the matter, because many of Baboni and Mogomotsi's male relatives in fact
backed_ her case. In any case, at the final level of appeal, the Resident
Commissioner quashed the appeal: his judgment being "I will not show
sympathy‘to people who are only trying to cause trouble."56

Follpw'mg the immense fuss over Oratile and Baboni, the Resident
Commissioner drafted the Administration of Estates Proclamation of 1933.
Not only.had considerable administrative energy been spent on these cases,
but colonial officials on the ground felt extremely confused. Some wished to
upho{d Khamg’s Law and grant women more property; others felt the
situation was "in an uncertain state”, while still others rejected the idea that
Khama's La_»\( was valid custom.” What this new set of laws did was to close
off the ablht)f of Tswana women to use colonial courts in inheritance
dxspgtes. Al'ld 1t also denied all Tswana the right to pass on property through
a wntt.ex.l w111,' hence bypassing custom. What the Proclamation did was to set
up a rigid racial division in the way the law applied—hence, white women
could marry in community of property and inherit, while black women could
not. All such cases involving Tswana people were to "continue to be
admmIStemd, according to native law and customs of the tribe to which the
deceased native belonged"ss

Tshekedi had been Successful to the extent that all inheritance disputes
govhvt_had to bg heard in customary courts. At the same time, he had been
N%lti\lrgg :ﬂ!;ilsn%rbat]tle to keep the government from instituting the 1933
and 1o bureaucra?'c amation, which sought to define chiefly powers clearly
Tshekedi in b ize traditional government. One of the key issues for

1S opposition to the bill was his desire to keep all legal matters

relating to marriages within ' : i
. the realm of customa urts—including civil
marriages. Although the  denyin J

" : government had been denying women their
k;zr:;;“:‘o“i:y of property” rlghts by sending divorced couples back to the
ave their property divided, Tshekedi did not feel this was enough:
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"The Paramount Chief's Courts should adjudicate not only in Sechuana
Divorce suits but also in those where Bechuana are married under Christian
rites."?®

Divorce and inheritance cases were the most common ones where colonial
and traditional law intersected, and hence were part of Tshekedi's request to
the authorities that a "native Code" of traditional law be drawn up to guide
the authorities and younger chiefs.®® The Resident Commissioner proceeded
to commission the young anthropologist Isaac Schapera to compile one.
Schapera conducted extensive research, and, through his official connections,
consulted leading men in parts of the Protectorate and wrote a first draft
within 18 months. His drafts were read and critiqued by a range of people,
many of whom submitted written responses to it.%!

What Schapera's Handbook of Law and Custom did in matters relating to
women's property rights, unsurprisingly, was to move the clock back to the
era prior to Khama's Law. As Schapera noted with regard to inheritance, "the
general rule... is that sons inherit all cattle and other property specifically
used by males.” With regard to divorce, he says "The cattle as a rule all
remain with the husband, including any that he may have allotted to his
wife."62 This is not to say that Schapera was in any way ignorant of Khama's
Law or of any wider developments discussed above. Schapera was later to
write a remarkable treatise on the history of Tswana customary law, showing
how it changed and was altered between 1800 and the present day.s> But
Schapera does not stress twentieth century modifications as much in his older
Handbook, as the following passage shows:

Daughters formerly received no cattle at all, nor did the widow. The heir was obliged
to maintain and support them while they were living with him. This is still said to
be the general rule in most tribes. Among the Ngwato, however, Kgama introduced a
law that daughters should also be given cattle... their share, however, is always much
smaller than that of their brothers®*

This sole passage, in the middle of many pages describing "pure custom”
that kept all property in male hands, minimises the dramatic effects of
Khama's Law, which was being used practically throughout the Protectorate.

Schapera's information came largely from senior men, such as Tshekedi,
or other male elders who dominated proceedings in customary courts. In the
huge amount of materials he used in his research on law, only a minute
fraction came from women. And when perusing his research notes and
correspondence on customary law in the 1930s,5 it is clear that a lot of his
informers were reactionary. One example is Moanaphuti Segolodi, his only
informant from the Tawana Reserve. Segolodi, the son of a headman known
popularly as the "Bush Lawyer" since he represented clients in customary
cases, was himself a batterer of women going through a divorce case when
corresponding with Schapera.®® Moanaphuti maintained that in "native law"
only husbands had the right to institute divorces, and that a woman who
deserted her husband was liable to be dispossessed of all she owned. "A wife
had no protection whatever according to native law." Meanwhile, in terms of
inheritance, "wealthy men" often gave their daughters cattle before they
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died, and these animals were inalienable. But once the father died, the matter
changed. Inheritance was, "an exclusive privilege belonging to an heir.
According to Sechuana Custom, a female child is not recognised to 1nher1¥
her father even though she be the only child"®’ Hence, Moanaphuti
misrepresented events in a reserve which had been the first to adopt Khama's
Law, which had allowed senior-ranking women considerable property, and
which was to later supply a number of women litigants seeking greater use of
European law.

The effects of codification and of Tshekedi's backtracking from Khama's
Law were to enshrine reactionary tenets in what became (and still is) the
authoritative text on custom. For the rest of the colonial era, customary
courts could and would deny women access to property. This did not mean
that they always did so, because Khama's Law was still used to varying degrees
in various parts of the Protectorate. The written wills of liberal-minded men
might niot be be recognised. While it is true that in the latter stages of
colonial rule the colonial authorities allowed women to appeal cases to
colonial courts, the vast majority of cases were not appealed. Old-style
custom applied to the majority.

Women and colonial courts during the late colonial era

Only in the latter stages of the colonial period did Tswana women reassert
the rights that they had to a great extent lost in the 1930s. This was unlike
the earlier parts of the century, when male initiative and reform was the
motive force behind legal changes. Tswana women began to actively advance
and protect their rights in colonial courts—their right to inherit cattle
through both custom and through written wills, their right to a share of
property in divorce cases, and their right to control such property in their
own right.

As far as we can see, there was no organised movement or conspiracy
behind women's renewed use of colonial courts. It was rather a case of women
across the Protectorate beginning to take advantage of new and more liberal
colonial laws. Such laws permitted women to appeal civil cases from
customary to colonial courts, and also allowed them to make use of
professional lawyers for the first time. The combination of these factors
made it inevitable that the contradictions inherent in colonial statutes since
the 1890s would be finally ironed out.
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